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agency shall have 30 days from the date 
of receipt of such decision in which he/
she may appeal the decision to the ap-
propriate State Director of the Bureau 
of Land Management. The surface 
owner shall have the right to appeal 
the State Director’s decision to the Di-
rector, Bureau of Land Management, 
within 30 days of receipt of that deci-
sion. Both appeals under this para-
graph shall be in writing. As an excep-
tion to the provisions of § 3000.4 of this 
title, the decision of the Director shall 
be the final administrative action of 
the Department of the Interior. 

[44 FR 42615, July 19, 1979, as amended at 47 
FR 33142, July 30, 1982; 48 FR 37656, Aug. 19, 
1983]

§ 3427.3 Validation of information. 
Any person submitting a written con-

sent shall include with his filing a 
statement that the evidence submitted, 
to the best of his knowledge, represents 
a true, accurate, and complete state-
ment of information regarding the con-
sent for the area described.

§ 3427.4 Pre-existing consents. 
An otherwise valid written consent 

given by a qualified surface owner prior 
to August 3, 1977, shall not be required 
to meet the transferability of 
§ 3427.2(d)(1) of this title. 

[47 FR 33142, July 30, 1982]

§ 3427.5 Unqualified surface owners. 
(a) Lease tracts involving surface 

owners who are not qualified (see 
§ 3400.0–5(gg)) shall be leased subject to 
the protections afforded the surface 
owner by the statute(s) under which 
the surface was patented and the coal 
reserved to the United States. No con-
sent from an unqualified surface owner 
is required under this subpart before 
the authorized officer may issue a lease 
for such a tract (see section 9 of the 
Stock-Raising Homestead Act (43 
U.S.C. 249); the Act of March 3, 1909 (30 
U.S.C. 81); section 3 of the Act of June 
22, 1910 (30 U.S.C. 85); and section 5 of 
the Act of June 21, 1949 (30 U.S.C. 54)). 

(b) The provisions of §§ 3427.1 through 
3427.4 of this title are inapplicable to 
any lease tract on which a consent has 
been given by an unqualified surface 
owner. The high bidder at the sale of 

such a tract is not required to submit 
any evidence of written consent before 
the authorized officer may issue the 
lease unless the statute establishing 
the relative rights of the United States 
(and its lessees) and the surface owner 
so requires. 

[47 FR 33142, July 30, 1982]
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SOURCE: 44 FR 42628, July 19, 1979, unless 
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Subpart 3430—Preference Right 
Leases

§ 3430.0–1 Purpose. 
These regulations set forth proce-

dures for processing noncompetitive 
(preference right) coal lease applica-
tions on Federal lands.

§ 3430.0–3 Authority. 
(a) These regulations are issued 

under the authority of the statutes 
cited in § 3400.0–3 of this title. 

(b) These regulations primarily im-
plement section 2(b) of the Mineral 
Leasing Act of 1920 (30 U.S.C. 201(b)). 

[44 FR 42628, July 19, 1979, as amended at 47 
FR 33143, July 30, 1982]

§ 3430.0–7 Scope. 
Section 4 of the Federal Coal Leasing 

Amendments Act of 1976, amending 30 
U.S.C. 201(b), repealed the Secretary’s 
authority to issue or extend a coal 

prospecting permit on Federal lands. 
Therefore, these regulations apply only 
to preference right lease applications 
based on prospecting permits issued 
prior to August 4, 1976. The surface 
owner consent provisions of section 714 
of the Surface Mining Control and Rec-
lamation Act of 1977 (30 U.S.C. 1304) do 
not apply to preference right lease ap-
plications. 

[47 FR 33143, July 30, 1982]

§ 3430.1 Preference right leases.

§ 3430.1–1 Showing required for enti-
tlement to a lease. 

An applicant for a preference right 
lease shall be entitled to a noncompeti-
tive coal lease if the applicant can 
demonstrate that he discovered com-
mercial quantities of coal on the 
prospecting permit lands within the 
term of the prospecting permit, all 
other requirements having been met.

§ 3430.1–2 Commercial quantities de-
fined. 

For the purpose of § 3430.1–1 of this 
title, commercial quantities is defined 
as follows: 

(a) The coal deposit discovered under 
the prospecting permit shall be of such 
character and quantity that a prudent 
person would be justified in further ex-
penditure of his labor and means with 
a reasonable prospect of success in de-
veloping a valuable mine. 

(b) The applicant shall present suffi-
cient evidence to show that there is a 
reasonable expectation that revenues 
from the sale of the coal shall exceed 
the cost of developing the mine and ex-
tracting, removing, transporting, and 
marketing the coal. The costs of devel-
opment shall include the estimated 
cost of exercising environmental pro-
tection measures and suitably reclaim-
ing the lands and complying with all 
applicable Federal and state laws and 
regulations.

§ 3430.2 Application for lease.

§ 3430.2–1 Initial showing. 

All preference right coal lease appli-
cations shall have contained or shall 
have been supplemented by the timely 
submission of: 
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(a) Information on the quantity and 
quality of the coal resources discovered 
within the boundaries of the 
prospecting permit area, including an 
average proximate analysis, sulfur con-
tent and BTU content of the coal, and 
all supporting geological and geo-
physical data used to develop the re-
quired information. 

(1) Coal quantity shall be indicated 
by structural maps of the tops of all 
beds to be mined, isopachous maps of 
beds to be mined and interburden; and, 
for beds to be mined by surface mining 
methods, isopachous maps of the over-
burden. These maps shall show the lo-
cation of test holes and outcrops. An 
estimate of the measured and indicated 
reserves for each bed to be mined shall 
be included. 

(2) Coal quality data shall include, at 
a minimum, an average proximate 
analysis, sulfur content, and BTU con-
tent of the coal in each bed to be 
mined. Also, all supporting geological 
and geophysical data used to develop 
the required information shall be sub-
mitted. 

(b) Topographic maps as available 
from state or Federal sources showing 
physical features, drainage patterns, 
roads and vehicle trails, utility sys-
tems, and water sources. The location 
of proposed development and mining 
operations facilities shall be identified 
on the maps. These maps shall include 
the approximate locations and extent 
of tailings and overburden storage 
areas; location and size of pit areas; 
and the location of water sources or 
other resources that may be used in 
the proposed operation and facilities 
incidental to that use. 

(c) A narrative statement that in-
cludes: 

(1) The anticipated scope of oper-
ations, the schedule of operations, and 
the types of equipment to be used; 

(2) The mining method to be used and 
an estimate of the expected mining se-
quence and production rate; and 

(3) The relationship, if any, between 
operations planned on the land applied 
for and existing or planned operations 
and facilities on adjacent lands. 

(d) The authorized officer may re-
quest from the applicant, or the appli-
cant may submit, any other informa-
tion necessary to conduct an environ-

mental analysis of the proposed mining 
operation, formulate mitigating meas-
ures and lease terms and determine 
commercial quantities. 

[44 FR 42628, July 19, 1979, as amended at 47 
FR 33143, July 30, 1982]

§ 3430.2–2 Additional time. 
(a) If the applicant has timely sub-

mitted some, but not all, of the infor-
mation required by § 3430.2–1 of this 
title, the authorized officer shall re-
quest additional information and shall 
specify the information required. 

(b) The applicant shall submit any 
requested information within 60 days of 
the date of the request. The authorized 
officer may grant one 60-day extension 
if the applicant files a written request 
for an extension within the first 60-day 
period. 

[44 FR 42628, July 19, 1979. Redesignated and 
amended at 47 FR 33143, July 30, 1982]

§ 3430.3 Planning and environment.

§ 3430.3–1 Land use planning. 
(a) As a matter of policy, the Depart-

ment shall complete the processing of 
all preference right lease applications. 

(b) Preference right lease applica-
tions shall be processed in the cycle of 
on-going comprehensive land use plans 
unless the authorized officer deter-
mines that the processing of the appli-
cation, in the cycle of on-going com-
prehensive land use plans, will not be 
completed by December 1, 1984. 

(c) (1) Each applicant may file a re-
quest with the authorized officer: 

(i) For an estimate of when the appli-
cation shall be processed in the cycle of 
on-going comprehensive land use plans; 
and 

(ii) To have the applicant’s applica-
tion processed in advance of the period 
specified in the authorized officer’s es-
timate. 

(2) The request shall include a state-
ment of how the applicant will benefit 
from having the application processed 
more quickly than otherwise sched-
uled, and shall specify how the pend-
ency of the application affects the ap-
plicant’s production, marketing or use 
of coal before 1986. 

(3) If the authorized officer concludes 
that the failure to process an applica-
tion apart from the cycle of on-going 
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comprehensive land use plans would 
cause the applicant substantial hard-
ship, the authorized officer may proc-
ess the application apart from the 
cycle of on-going comprehensive land 
use plans in a land use analysis. 

[44 FR 42628, July 19, 1979, as amended at 47 
FR 33143, July 30, 1982; 52 FR 25798, July 8, 
1987]

§ 3430.3–2 Environmental analysis. 

(a) After the applicant has completed 
the initial showing required under 
§ 3430.2 of this title, the authorized offi-
cer shall conduct an environmental 
analysis of the proposed preference 
right lease area and prepare an envi-
ronmental assessment or environ-
mental impact statement on the appli-
cation. 

(b) The environmental analysis may 
be conducted in conjunction with and 
included as part of the environmental 
impact statement required for coal ac-
tivity planning under § 3420.3–4 of this 
title. 

(c) Except for the coal preference 
right lease applications analyzed in the 
San Juan Regional Coal Environmental 
Impact Statement (March 1984), the 
Savery Coal EIS (July 1983), and the 
Final Decision Record and Environmental 
Assessment of Coal PRLAs (Beans Spring, 
Table, and Black Butte Creek Projects) 
(September 1982), or covered by serial 
numbers C–0127832, C–0123475, C–0126669, 
C–8424, C–8425, W–234111, C–0127834, U–
1362, NM–3099, F–014996, F–029746, and 
F–033619, the authorized officer shall 
prepare environmental impact state-
ments for all preference right lease ap-
plications for coal for which he/she pro-
poses to issue a lease, in accordance 
with the following procedures: 

(1) The authorized officer shall pre-
pare adequate environmental impact 
statements and other National Envi-
ronmental Policy Act documentation, 
prior to the determination that com-
mercial quantities of coal have been 
discovered on the lands subject to a 
preference right lease application, in 
order to assure, inter alia, that the full 
cost of environmental impact mitiga-
tion, including site-specific lease stipu-
lations, is included in the commercial 
quantities determination for that pref-
erence right lease application. 

(2) The authorized officer shall pre-
pare and evaluate alternatives that 
will explore various means to elimi-
nate or mitigate the adverse impacts of 
the proposed action. The impact anal-
ysis shall address each numbered sub-
ject area set forth in § 3430.4–4 of this 
title, except that the impact analysis 
need not specifically address the sub-
ject areas of Mine Planning or of Bond-
ing. At a minimum, each environ-
mental impact statement shall include: 

(i) A ‘‘no action’’ alternative that ex-
amines the impacts of the projected de-
velopment without the issuance of 
leases for the preference right lease ap-
plications; 

(ii) An alternative setting forth the 
applicant’s proposed action. This alter-
native shall examine the applicant’s 
proposal, based on information sub-
mitted in the applicant’s initial show-
ing and standard lease stipulations; 

(iii) An alternative setting forth the 
authorized officer’s own proposed ac-
tion. This alternative shall examine: 

(A) The impacts of mining on those 
areas encompassed by the applicant’s 
proposal that are found suitable for 
further consideration for mining after 
the unsuitability review provided for 
by subpart 3461 of this title; and 

(B) The impacts of mining subject to 
appropriate special stipulations de-
signed to mitigate or eliminate im-
pacts for which standard lease stipula-
tions may be inadequate. With respect 
to mitigation of significant adverse im-
pacts, alternative lease stipulations 
shall be developed and preferred lease 
stipulations shall be identified and jus-
tified. The authorized officer shall 
state a preference between standard 
lease stipulations and special stipula-
tions (performance standards or design 
criteria). 

(iv) An exchange alternative, exam-
ining any reasonable alternative for ex-
change that the Secretary would con-
sider were the applicant to show com-
mercial quantities, and, in cases where, 
if the lands were to be leased, there is 
a finding that the development of the 
coal resources is not in the public in-
terest. 

(v) An alternative exploring the op-
tions of withdrawal and just compensa-
tion and examining the possibility of 
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Secretarial withdrawal of lands cov-
ered by a preference right lease appli-
cation (assuming commercial quan-
tities will be shown) while the Sec-
retary seeks congressional authoriza-
tion for purchase or condemnation of 
the applicant’s property, lease or other 
rights. 

(3) The authorized officer shall pre-
pare a cumulative impact analysis in 
accordance with 40 CFR 1508.7 and 
1508.25 that examines the impacts of 
the proposed action and the alter-
natives when added to other past, 
present, and reasonably foreseeable fu-
ture actions, regardless of what agency 
(Federal or nonfederal) or person un-
dertakes such other actions. 

(i) The cumulative impact analysis 
shall include an analysis of the com-
bined impacts of the proposed pref-
erence right leasing with the mining of 
currently leased coal and other reason-
ably foreseeable future coal develop-
ment, as well as other preference right 
leasing in the area under examination. 

(ii) The cumulative impact analysis 
shall also examine the impacts of the 
proposed preference right leasing in 
conjunction with impacts from non-
coal activities, such as mining for 
other minerals, other projects requir-
ing substantial quantities of water, and 
other sources of air pollution. 

(4) When information is inadequate 
to estimate impacts reasonably, the 
authorized officer shall comply with 
the provisions of 40 CFR 1502.22(b). 

(5) Each environmental impact state-
ment shall be prepared in accordance 
with the Council of Environmental 
Quality’s National Environmental Pol-
icy Act regulations, 40 CFR part 1500. 

[44 FR 42628, July 19, 1979, as amended at 47 
FR 33143, July 30, 1982; 52 FR 25798, July 8, 
1987]

§ 3430.4 Final showing.

§ 3430.4–1 Request for final showing. 

(a) Upon completion of the environ-
mental assessment or impact state-
ment on the application, the author-
ized officer shall, if not previously sub-
mitted, request a final showing by the 
applicant. 

(b) The authorized officer shall trans-
mit to the applicant, separately or 

with a request for a final showing, the 
following: 

(1) The proposed lease form, includ-
ing any proposed stipulations; and 

(2) A copy of the environmental as-
sessment or impact statement on the 
application including a map or maps 
showing all areas subject to specific 
conditions or protective stipulations 
because they have been assessed or des-
ignated to be unsuitable for all or cer-
tain stipulated methods of coal mining, 
or because of other identified values 
that are not embodied in the 
unsuitability criteria in subpart 3461 of 
this title. 

(c) The authorized officer shall proc-
ess all preference right lease applica-
tions, except for those preference right 
lease applications numbered F–029746 
and F–033619, in accordance with the 
following standards and procedures: 

(1) The authorized officer shall trans-
mit a request for final showing to each 
applicant for each preference right 
lease application for which it proposes 
to issue a lease. 

(2) Copies of each request shall be 
sent to all interested parties. 

(3) The request shall contain pro-
posed lease terms and special stipula-
tions; 

(d) Within 90 days of receiving the 
proposed lease form, the applicant 
shall submit the following information: 

(1) Estimated revenues; 
(2) The proposed means of meeting 

the proposed lease terms and special 
conditions and the estimated costs 
that a prudent person would consider 
before deciding to operate the proposed 
mine, including but not limited to, the 
cost of developing the mine, removing 
the coal, processing the coal to make it 
salable, transporting the coal, paying 
applicable royalties and taxes, and 
complying with applicable laws and 
regulations, the proposed lease terms, 
and special stipulations; and 

(3) If the applicant intends to mine 
the deposit in the lands covered by a 
preference right lease application as 
part of a logical mining unit, the appli-
cant shall include the estimated costs 
and revenue of the combined mining 
venture. 

(e) The applicant may withdraw any 
lands from the application and delete 
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them from the final showing if the ap-
plicant is no longer interested in leas-
ing such lands or if such lands would be 
subject to special conditions or protec-
tive stipulations and the cost of mining 
the lands subject to these conditions or 
protective stipulations would adversely 
affect the commercial quantities deter-
mination. 

(f) The applicant may delete any area 
subject to special conditions or protec-
tive stipulations, because it has been 
assessed to be unsuitable or otherwise, 
and the costs of mining subject to the 
conditions or protective stipulations, 
from the final showing required by 
paragraph (c) of this section. 

(g) All data submitted by the pref-
erence right lease applicant that is la-
beled as privileged or confidential shall 
be treated in accordance with the pro-
visions of part 2 of this title. 

[44 FR 42628, July 19, 1979, as amended at 47 
FR 33143, July 30, 1982; 52 FR 25799, July 8, 
1987]

§ 3430.4–2 Additional information. 
(a) If the applicant for a preference 

right lease has submitted timely, some, 
but not all of the information required 
in § 3430.4–1 of this title, the authorized 
officer shall request additional infor-
mation and shall specify the informa-
tion required. 

(b) The applicant shall submit any 
requested additional information with-
in 60 days of the receipt of the request. 
The authorized officer may grant one 
60-day extension if the applicant files a 
written request within the first 60-day 
period.

§ 3430.4–3 Costing document and pub-
lic review. 

(a) The authorized officer shall pre-
pare a document that estimates the 
cost of compliance with all laws, regu-
lations, lease terms, and special stipu-
lations intended to protect the envi-
ronment and mitigate the adverse envi-
ronmental impacts of mining. 

(1) The costs shall be calculated for 
each of the various numbered subject 
areas contained in § 3430.4–4 of this 
title. 

(2) The authorized officer’s estimated 
costs of compliance may be stated in 
ranges based on the best available in-
formation. If a range is used, he/she 

shall identify the number from each 
range that the authorized officer pro-
poses to use in making the determina-
tion whether a particular applicant has 
identified coal in commercial quan-
tities. 

(b) The authorized officer shall pro-
vide for public review of the costs of 
environmental protection associated 
with the proposed mining on the pref-
erence right lease application area. 

(1) The authorized officer shall send 
the Bureau’s cost estimate document 
to the preference right lease applicant 
and provide at least 30 days for the ap-
plicant to review said document before 
a notice of availability is published in 
the FEDERAL REGISTER. Comments sub-
mitted by the applicant, and the Bu-
reau’s response to the comments, shall 
be made available to the public for re-
view and comment at the time the cost 
estimate document is made available. 

(2) The authorized officer then shall 
publish in the FEDERAL REGISTER a no-
tice of the availability of the Bureau’s 
cost estimation document. 

(3) The authorized officer also shall 
send the cost estimation document to 
all interested parties, including all 
agencies, organizations, and individ-
uals that participated in the environ-
mental impact statement or the 
scoping process. 

(4) Copies of the cost estimation doc-
ument shall be submitted to the Envi-
ronmental Protection Agency. 

(5) The public shall be given a period 
of not less than 60 days from the date 
of the publication of the notice in the 
FEDERAL REGISTER to comment on the 
Bureau’s cost estimates. 

(c) The cost estimate document and 
all substantive comments received (or 
summaries thereof if the response is 
voluminous) shall be part of the Record 
of Decision for the preference right 
lease application(s) (See 40 CFR 1505.2). 

(1) The authorized officer shall re-
spond to each substantive comment in 
the Record of Decision by modifying or 
supplementing his/her cost estimates, 
or explaining why they were not modi-
fied or supplemented in response to the 
comments. 

(2) The authorized officer shall sub-
mit a copy of the Record of Decision 
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with the public comments and the Bu-
reau’s response to the Environmental 
Protection Agency. 

(3) The authorized officer shall pub-
lish a notice of the availability of each 
Record of Decision in the FEDERAL 
REGISTER. 

(4) No preference right lease shall be 
issued sooner than 30 days following 
publication of the notice of availability 
required by paragraph (c)(3) of this sec-
tion. 

[52 FR 25799, July 8, 1987]

§ 3430.4–4 Environmental costs. 

Prior to determining that a pref-
erence right lease applicant has discov-
ered coal in commercial quantities, the 
authorized officer shall include the fol-
lowing listed and any other relevent 
environmental costs in the adjudica-
tion of commercial quantities (exam-
ples may not apply in all cases, neither 
are they all inclusive): 

(a) Permitting. (1) Surface water—cost 
of collecting and analyzing baseline 
data on surface water quality and 
quantity (collecting and analyzing 
samples, constructing and maintaining 
monitoring facilities, purchasing 
equipment needed for surface water 
monitoring). 

(2) Groundwater—costs of collecting 
and analyzing baseline data on ground-
water quality and quantity (collecting 
and evaluating samples from domestic 
or test wells, purchasing well casings 
and screens and monitoring equipment, 
drilling and maintenance of test wells). 

(3) Air quality—costs of collecting 
and analyzing baseline air quality data 
(purchasing rain, air direction, and 
wind guages and air samplers and evap-
oration pans). 

(4) Vegetation—costs of collecting 
and analyzing data on indigenous vege-
tation (collecting and classifying sam-
ples for productivity analyses). 

(5) Wildlife—costs of collecting and 
analyzing baseline data on wildlife spe-
cies and habitats (collecting wildlife 
and specimens and data and purchasing 
traps and nets). 

(6) Soils—costs of collecting and ana-
lyzing baseline soil data (collecting 
and analyzing soil samples by physical 
and chemical means). 

(7) Noise—costs of collecting and ana-
lyzing baseline data on noise (pur-
chasing necessary equipment). 

(8) Socio-economics—costs of con-
ducting social and economic studies for 
baseline data (collecting and evalu-
ating social and economic data). 

(9) Archaeology, history, and other 
cultural resources—costs of collecting 
and analyzing data on archaeology, 
history, and other cultural resources 
(conducting archaelogical excavations 
and historical and cultural surveys). 

(10) Paleontology—costs of collecting 
and analyzing paleontological data 
(conducting surveys and excavations). 

(11) Geology—costs of collecting and 
analyzing baseline geological data 
(drilling overburden cores and con-
ducting physical and chemical anal-
yses). 

(12) Subsidence—costs of collecting 
and analyzing data on subsidence (set-
ting monuments to measure subsid-
ence). 

(13) Mine planning—costs of devel-
oping mine permit application package 
(development of operating, blasting, 
air and water pollution control, fish 
and wildlife, and reclamation plans). 

(b) Mining—environmental mitiga-
tion required by law or proposed to be 
imposed by the authorized officer. 

(1) Surface water protection—costs of 
mitigating the impacts of mining on 
the quantity of surface water (pur-
chasing relacement water and trans-
porting it) and on the quality of sur-
face water (construction sedimentation 
ponds, neutralization facilities, and di-
version ditches). 

(2) Groundwater protection—costs of 
mitigating the impacts of mining on 
the quantity of groundwater (replacing 
diminished supplies or water rendered 
unfit for its prior use(s)) and on the 
quality of groundwater (treating 
pumped mine water, compensating for 
damage to water rights, sealing sedi-
mentation ponds). 

(3) Air pollution control—costs of 
mitigating the impacts of mining on 
air quality (compliance with National 
Ambient Air Quality Standard and 
Protection from Significant Deteriora-
tion requirements using water and 
chemical sprays for dust control, in-
stalling and operating dust and other 
pollution collections). 
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(4) Noise abatement—costs of miti-
gating the impacts of mining on noise 
levels in mining area (installing and 
maintaining noise mufflers on equip-
ment and around the mine site). 

(5) Wildlife—costs of mitigating im-
pacts to wildlife species identified as 
reasonably likely to occur and subject 
to proposed lease stipulations, and in-
cluding costs of compliance with the 
Endangered Species Act and other 
laws, regulations, and treaties con-
cerning wildlife protection. 

(6) Socio-economics—costs of imple-
menting any mitigation measure the 
Bureau or any other government agen-
cy has imposed; and of mitigating im-
pacts on surface owners and occupants, 
including relocation costs and costs of 
compensation for improvements, crops, 
or grazing values. 

(7) Archaeology, history, and other 
cultural—costs of monitoring and in-
spection during mining to identify ar-
chaeological, historical, and other cul-
tural resources, and costs of mitigating 
impacts to these resources identified as 
reasonably likely to occur and subject 
to proposed lease stipulations. 

(8) Paleontological—costs of moni-
toring and inspection during mining to 
identify paleontological resources and 
costs of mitigating impacts to these re-
sources identified as reasonably likely 
to occur and subject to proposed lease 
stipulations. 

(9) Subsidence—costs of mitigating 
the impacts of subsidence identified as 
reasonably likely to occur and subject 
to proposed lease stipulations. 

(10) Monitoring—costs of purchasing 
and maintaining facilities, equipment, 
and personnel to accomplish moni-
toring required as a permit condition 
or lease stipulation, or by law or regu-
lation. 

(c) Reclamation. (1) Topsoil removal 
and replacement—costs of reclaiming 
soil by stockpiling or continuous meth-
ods (removing and stockpiling and re-
placing topsoil, protecting the stock-
pile, if necessary, from erosion and 
compacting). 

(2) Subsoil removal and replace-
ment—costs of reclaiming subsoil by 
stockpiling or continuous method (re-
moving and stockpiling and replacing 
subsoil, protecting the stockpile, if 

necessary, from erosion and com-
pacting). 

(3) Site restoration—costs of remov-
ing structures necessary to mining op-
erations but not part of original land 
features (sedimentation ponds, roads, 
and buildings). 

(4) Grading—costs of grading soil 
banks to their approximate original 
contour before replacing topsoil and 
subsoil, if applicable, and revegetating 
the affected area. 

(5) Revegetation—costs of restoring 
vegetative cover to the affected area 
after grading and replacement of top-
soil and subsoil, if applicable (liming, 
planting, irrigating, fertilizing, culti-
vating, and reworking, if first efforts 
are unsuccessful). 

(6) Bonds—costs of bonds required by 
Federal, State and local governments. 

[52 FR 25799, July 8, 1987]

§ 3430.5 Determination of entitlement 
to lease.

§ 3430.5–1 Rejection of application. 

(a) The authorized officer shall reject 
the application if: 

(1) The applicant fails to show that 
coal exists in commercial quantities on 
the applied for lands; or 

(2) The applicant does not respond to 
a request for additional information 
within the time period specified in 
§ 3430.3–2 or § 3430.4–2 of this title; or 

(3) The applicant otherwise failed to 
meet statutory or regulatory require-
ments; or 

(4) The applicant does not permit de-
classification of proprietary informa-
tion within the time period specified in 
§ 3430.2–2(b) of this title. 

(b)(1) The authorized officer shall re-
ject those portions of an otherwise ac-
ceptable application which were not 
available for prospecting when the un-
derlying prospecting permit was issued 
because the lands were claimed, devel-
oped or withdrawn from coal leasing. 

(2) In any action under this sub-
section, the authorized officer shall re-
ject all lands in each affected smallest 
legal subdivision or, if practicable, 
each affected 10 acre aliquot part of the 
subdivision. 

(c) The authorized officer may reject 
any preference right lease application 
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that clearly cannot satisfy the com-
mercial quantities test without pre-
paring additional National Environ-
mental Policy Act documentation and/
or a cost estimate document as de-
scribed in §§ 3430.3–2, 3430.4–3 and 3430.4–
4 of this title. The following procedures 
apply to rejecting these preference 
right lease applications: 

(1) When an applicant clearly fails to 
meet the commercial quantities test as 
provided in this part, the authorized of-
ficer may notify the applicant: 

(i) That its preference right lease ap-
plication will be rejected; 

(ii) Of the reasons for the proposed 
rejection; 

(iii) That the applicant has 60 days in 
which to provide additional informa-
tion as to why its preference right 
lease application should not be re-
jected; and 

(iv) Of the type, quantity, and qual-
ity of additional information needed 
for reconsideration. 

(2) If, after the expiration of the 60-
day period, the authorized officer has 
no basis on which to change his/her de-
cision, the authorized officer shall re-
ject the preference right lease applica-
tion. 

(3) If the authorized officer recon-
siders and changes the decision to re-
ject the preference right lease applica-
tion, he/she shall continue to adju-
dicate the preference right lease appli-
cation in accordance with §§ 3430.3–2, 
3430.4–3, and 3430.4–4 of this title. 

[44 FR 42628, July 19, 1979, as amended at 47 
FR 33143, July 30, 1982; 52 FR 25800, July 8, 
1987]

§ 3430.5–2 Appeals, lack of showing. 
(a) If the application is rejected be-

cause the existence of commercial 
quantities of coal has not been shown, 
the applicant may, in accordance with 
the procedures in part 4 of this title, 
file a notice of appeal and a statement 
of the reasons for the appeal. 

(b) The applicant shall have the right 
to a hearing before an Administrative 
Law Judge if the applicant alleges that 
the facts in the application are suffi-
cient to show entitlement to a lease. 

(c) In such a hearing, the applicant 
shall bear both the burden of going for-
ward and the burden of proof to show, 
by a preponderance of evidence, that 

commercial quantities of coal exist in 
the proposed lease area.

§ 3430.5–3 Determination to lease. 

A preference right lease shall be 
issued if, upon review of the applica-
tion, any available land use plan and 
the environmental assessment or envi-
ronmental impact statement, the au-
thorized officer determines that: 

(a) Coal has been discovered in com-
mercial quantities on the lands applied 
for; 

(b) The applicant has used reasonable 
economic assumptions and data to sup-
port the showing that coal has been 
found on the proposed lease in commer-
cial quantities; and 

(c) The conditions or protective lease 
stipulations assure that environmental 
damage can be avoided or acceptably 
mitigated. 

[47 FR 33143, July 30, 1982]

§ 3430.5–4 Lease exchange. 

(a) Upon the the request of the appli-
cant, the Secretary may initiate lease 
exchange procedures under subpart 3435 
of this title if the lands under applica-
tion have been shown to contain coal 
in commercial quantities. 

(b) Upon the request of the author-
ized officer, or at the request of the re-
gional coal team or the Governor of the 
affected State(s), the Secretary may 
initiate lease exchange procedures 
under subpart 3435 of this title if: 

(1) The lands under application have 
been shown to contain commercial 
quantities of coal; 

(2) All or a portion of the proposed 
lease has been assessed as lands which 
should be unavailable for coal develop-
ment because of land use or resource 
conflicts or as lands which are unsuit-
able for coal mining under the provi-
sions of subpart 3461 of this title; and 

(3) The lands are exempted from the 
application of any relevant 
unsuitability criteria or the Secretary 
lacks the authority to prevent damage 
to or loss of the land use or resource 
values threatened by lease operations. 

[47 FR 33143, July 30, 1982, as amended at 48 
FR 37656, Aug. 19, 1983]
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§ 3430.6 Lease issuance.

§ 3430.6–1 Lease terms. 
Each preference right lease shall be 

subject to the terms provided for Fed-
eral coal leases established in part 3470 
of this title. 

[47 FR 33144, July 30, 1982]

§ 3430.6–2 Bonding. 
The lease bond for a preference right 

lease shall be set in accordance with 
subpart 3474 of this title.

§ 3430.6–3 Duration of leases. 
Preference right leases shall be 

issued for a term of 20 years and for so 
long thereafter as coal is produced in 
commercial quantities as defined in 
§ 3483.1 of this title. Each lease shall be 
subject to readjustment at the end of 
the first 20-year period and at the end 
of each period of 10 years thereafter in 
accordance with subpart 3451 of this 
title. 

[44 FR 42628, July 19, 1979. Redesignated and 
amended at 47 FR 33144, July 30, 1982; 50 FR 
8627, Mar. 4, 1985]

§ 3430.7 Trespass. 
Mining operations conducted prior to 

the effective date of a lease shall con-
stitute an act of trespass and be sub-
ject to penalties specified by § 9239.5 of 
this title.

Subpart 3431—Negotiated Sales: 
Rights-of-Way

§ 3431.0–1 Purpose. 
The purpose of this subpart is to pro-

vide procedures for the sale of coal that 
is necessarily removed in the exercise 
of a right-of-way issued under Title V 
of the Federal Land Policy and Man-
agement Act of 1976 (43 U.S.C. 1761 et 
seq.).

§ 3431.0–3 Authority. 
(a) The regulations of this subpart 

are issued under the authority of the 
statutes cited in § 3400.0–3 of this title. 

(b) These regulations primarily im-
plement section 2(a)(1) of the Mineral 
Leasing Act of 1920, as amended by sec-
tion 2 of the Act of October 30, 1978 (30 
U.S.C. 201(a)(1)).

§ 3431.1 Qualified purchaser. 

Any person who has acquired or ap-
plied for a right-of-way under Title V 
of the Federal Land Policy and Man-
agement Act of 1976 which requires the 
removal of coal deposits as a necessary 
incident to development, construction 
or use of the right-of-way is qualified 
to purchase the coal to be removed.

§ 3431.2 Terms and conditions of sale. 

(a) Coal to be removed in connection 
with a right-of-way shall be sold to the 
qualified purchaser only at the esti-
mated fair market value, as deter-
mined by the Secretary. 

(b) Where the right-of-way is being 
used in connection with the develop-
ment of a lease, the removal of coal 
from the right-of-way shall be subject 
to the same requirements for health 
and safety protection, surface protec-
tion and rehabilitation that apply to 
the lease involved, and provisions for 
adequate recovery and conservation of 
the coal deposit. 

(c) Where the right-of-way is not 
being used in the develoment of a Fed-
eral coal lease, the removal of the coal 
shall be made subject to the Surface 
Mining Control and Reclamation Act of 
1977, and subject to such terms and 
conditions as the authorized officer of 
the surface management agency deter-
mines are necessary: (1) To protect 
public health, safety, and the environ-
ment; and (2) to ensure adequate recov-
ery and conservation of the coal depos-
its in the right-of-way. 

(d) All terms and conditions of the 
sale shall be terms and conditions of 
the right-of-way and shall be adminis-
tered under the provisions of Group 
2800 of this title. 

[44 FR 42628, July 19, 1979, as amended at 47 
FR 33144, July 30, 1982]

Subpart 3432—Lease 
Modifications

§ 3432.0–3 Authority. 

(a) The regulations of this subpart 
are issued under the authority of the 
statutes cited in § 3400.0–3 of this title. 

(b) These regulations primarily im-
plement section 3 of the Mineral Leas-
ing Act of 1920, as amended by section 
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13 of the Federal Coal Leasing Amend-
ments Act of 1976 (30 U.S.C. 203).

§ 3432.1 Application. 
(a) A lessee may apply for a modifica-

tion of a lease to include coal lands or 
coal deposits contiguous to those em-
braced in a lease. In no event shall the 
acreage in the application, when com-
bined with the total area added by all 
modifications made after August 4, 
1976, exceed 160 acres or the number of 
acres in the original lease, whichever is 
less. 

(b) The lessee shall file the applica-
tion for modification in the Bureau of 
Land Management State Office having 
jurisdiction over the lands involved (43 
CFR subpart 1821), describing the addi-
tional lands desired, the lessee’s needs 
or reasons for such modification, and 
the reasons why the modification 
would be to the advantage of the 
United States. 

[44 FR 42628, July 19, 1979, as amended at 44 
FR 56340, Oct. 1, 1979]

§ 3432.2 Availability. 
(a) The authorized officer may mod-

ify the lease to include all or part of 
the lands applied for if he determines 
that: (1) The modification serves the 
interests of the United States; (2) there 
is no competitive interest in the lands 
or deposits; and (3) the additional lands 
or deposits cannot be developed as part 
of another potential or existing inde-
pendent operation. 

(b) Coal deposits underlying land the 
surface of which is held by a qualified 
surface owner, and which would be 
mined by other than underground min-
ing techniques, may not be added to a 
lease by modification. 

(c) The lands applied for shall be 
added to the existing lease without 
competitive bidding, but the United 
States shall receive the fair market 
value of the lease of the added lands, 
either by cash payment or adjustment 
of the royalty applicable to the lands 
added to the lease by the modification.

§ 3432.3 Terms and conditions. 
(a) The terms and conditions of the 

original lease shall be made consistent 
with the laws, regulations, and lease 
terms applicable at the time of modi-
fication except that if the original 

lease was issued prior to August 4, 1976, 
the minimum royalty provisions of sec-
tion 6 of the Federal Coal Leasing 
Amendments Act of 1976 (30 U.S.C. 207; 
43 CFR 3473.3–2) shall not apply to any 
lands covered by the lease prior to its 
modification until the lease is read-
justed. 

(b) Before a lease is modified, the les-
see shall file a written acceptance of 
the conditions imposed in the modified 
lease and a written consent of the sur-
ety under the bond covering the origi-
nal lease to the modification of the 
lease and to extension of the bond to 
cover the additional land. 

(c) A lease modification shall not be 
made until the authorized officer has 
complied with the procedures and 
standards set out in § 3425.3 of this 
title.

Subpart 3435—Lease Exchange
§ 3435.0–1 Purpose. 

The objective of these regulations is 
to provide methods for exchange of 
coal resources when it would be in the 
public interest to shift the impact of 
mineral operations from leased lands 
or portions of leased lands to currently 
unleased lands to preserve public re-
source or social values, and to carry 
out Congressional directives author-
izing coal lease exchanges. 

[44 FR 42628, July 19, 1979, as amended at 47 
FR 33144, July 30, 1982]

§ 3435.0–3 Authority. 
(a) These regulations are issued 

under the authority of the statutes 
cited in § 3400.0–3 of this title. 

(b) These regulations primarily im-
plement: 

(1) Section 3 of the Mineral Leasing 
Act of 1920, as amended (30 U.S.C. 203); 

(2) Section 510(b)(5) of the Surface 
Mining Control and Reclamation Act 
(30 U.S.C. 1260(b)(5)); 

(3) Section 1 of the Act of October 30, 
1978 (92 Stat. 2073); 

(4) Section 1 of the Act of October 19, 
1980 (94 Stat. 2269); and 

(5) Section 4 of the Rattlesnake Na-
tional Recreation Area and Wilderness 
Act of 1980 (94 Stat. 2272). 

[44 FR 42628, July 19, 1979, as amended at 47 
FR 33144, July 30, 1982]
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§ 3435.1 Coal lease exchanges. 

Where the Secretary determines that 
coal exploration, development and 
mining operations would not be in the 
public interest on an existing lease or 
preference right lease application or 
portions thereof, or where the Congress 
has authorized lease exchange for a 
class or list of leases, an existing lease 
or preference right lease application 
may be relinquished in exchange for: 

(a) Leases where the Congress has 
specifically authorized the issuance of 
a new coal lease; 

(b) The issuance of coal lease bidding 
rights of equal value; 

(c) A lease for a mineral listed in sub-
part 3526 of this title by mutual agree-
ment between the applicant and the 
Secretary; and 

(d) Federal coal lease modifications; 
or 

(e) Any combination of the above. 

[44 FR 42628, July 19, 1979, as amended at 47 
FR 33144, July 30, 1982]

§ 3435.2 Qualified exchange pro-
ponents: Limitations. 

(a) Any person who holds a Federal 
coal lease, or a preference right lease 
application that has been found to 
meet the commercial quantities re-
quirements of §§ 3430.1 and 3430.5 of this 
title on lands described in § 3435.1 of 
this title is qualified to ask the Sec-
retary to initiate an exchange. 

(b) Except for leases qualified under 
subpart 3436 of this title, the Secretary 
may issue a new coal lease in exchange 
for the relinquishment of outstanding 
leases or lease applications only in 
those cases where the Congress has spe-
cifically authorized such exchanges. 

(c) The Secretary shall evaluate each 
qualified exchange request and deter-
mine whether an exchange is in the 
public interest. 

(d) Any modification of a coal lease 
in an exchange under this subpart shall 
be subject to the limitations in 
§§ 3432.1(a), 3432.2(b) and 3432.3(a) of this 
title. 

[44 FR 42628, July 19, 1979, as amended at 47 
FR 33144, July 30, 1982]

§ 3435.3 Exchange procedures.

§ 3435.3–1 Exchange notice. 
(a) The Secretary shall initiate ex-

change procedures by notifying in writ-
ing a Federal coal lessee or preference 
right lease applicant that consider-
ation of an exchange of mineral leases 
or other coal lease interests is appro-
priate. The notification may be on the 
Secretary’s initiative or in response to 
a request under § 3435.2 of this title. 

(b) The exchange notice shall also be 
provided to the Governor of the af-
fected State(s) concurrent with notice 
to the lessee or preference right lease 
applicant stating why the Secretary 
believes an exchange may be in the 
public interest. 

(c) The exchange notice shall contain 
a description of the leased lands or 
lands under preference right lease ap-
plication being considered for ex-
change. These lands may include all or 
part of an existing lease or preference 
right lease application. 

(d) The exchange notice may contain 
a description of the lands for which the 
Secretary would grant an exchange 
lease or lease interest. If a coal lease 
modification would be granted by ex-
change, the lands shall be selected 
from those lands found acceptable for 
further consideration for coal leasing 
under § 3420.1 of this title; and 

(e) The notice shall contain a request 
that the lessee or preference right lease 
applicant indicate whether he is will-
ing to negotiate an exchange. 

[44 FR 42628, July 19, 1979, as amended at 47 
FR 33144, July 30, 1982; 48 FR 37656, Aug. 19, 
1983]

§ 3435.3–2 Initial response by lessee or 
lease applicant. 

(a) The lessee or preference right 
lease applicant wishing to negotiate an 
exchange shall so reply in writing. The 
reply may include a description of the 
lands on which the lessee or lease ap-
plicant would accept an exchange lease 
or coal lease modification. 

(b) A reply to the exchange notice by 
a lessee or preference right lease appli-
cant indicating willingness to enter 
into an exchange shall also indicate 
willingness to provide the geologic and 
economic data needed by the Secretary 
to determine the fair market value of 
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the lease or lease application to be re-
linquished. The lessee or preference 
right lease applicant shall also indicate 
willingness to provide any geologic and 
economic data in his possession that 
will help the Secretary to determine 
the fair market value of the potential 
Federal lease exchange tract or tracts. 

[44 FR 42628, July 19, 1979, as amended at 47 
FR 33144, July 30, 1982]

§ 3435.3–3 Agreement to terms. 
(a) If both parties wish to proceed 

with the exchange, the authorized offi-
cer and the lessee or preference right 
lease applicant shall negotiate an ex-
change consistent with § 3435.1 of this 
title. The authorized officer shall con-
sult with the regional coal team prior 
to initiation of such negotiations and 
shall consult again prior to finalization 
of the negotiated exchange. 

(b) Land proposed for lease in ex-
change for, or for inclusion in, an exist-
ing lease or preference right lease ap-
plication shall be subject to leasing 
under Group 3400 or 3500 of this title as 
appropriate, and any coal lands shall 
have been found to be acceptable for 
further consideration for leasing under 
§ 3420.1 of this title. 

[44 FR 42628, July 19, 1979, as amended at 47 
FR 33144, July 30, 1982; 48 FR 37656, Aug. 19, 
1983]

§ 3435.3–4 Determination of value. 
The value of the land to be leased, or 

added by lease modification, or of the 
bidding rights to be issued in exchange 
shall, to the satisfaction of the lessee 
or lease applicant and the Secretary, 
be equal to the estimated fair market 
value of the lease or lease application 
to be relinquished.

§ 3435.3–5 Notice of public hearing. 
After the lessee or lease applicant 

and the Secretary agree on an ex-
change proposal, notice of the ex-
change proposal shall be published in 
the FEDERAL REGISTER and in at least 1 
newspaper of general circulation in 
each county or equivalent political 
subdivision where both the offered and 
selected lands are located. The notice 
shall announce that, upon request, at 
least 1 public hearing shall be held in a 
city or cities located near each tract 

involved. The notice shall also contain 
the Secretary’s preliminary findings 
why the proposed exchange is in the 
public interest. Any notice of the avail-
ability of a draft environmental assess-
ment or environmental impact state-
ment on the exchange may be used to 
comply with this section. 

[47 FR 33144, July 30, 1982]

§ 3435.3–6 Consultation with Governor. 
(a) The Secretary shall notify the 

Governor of each state in which lands 
in the proposed exchange are located of 
the terms of the exchange and the Sec-
retary’s preliminary findings why the 
exchange is in the public interest. The 
Secretary shall give each Governor 45 
days to comment on the proposal prior 
to consummating the exchange. 

(b) If, within the 45 day period, the 
Governor(s), in writing, objects to an 
exchange that involves leases or lease 
rights in more than one state, the Sec-
retary will not consummate the ex-
change for 6 months from the date of 
objection. The Governor(s) may during 
this 6-month period submit a written 
statement why the exchange should 
not be consummated, and the Sec-
retary shall, on the basis of this state-
ment, reconsider the lease proposal. 

[44 FR 42628, July 19, 1979, as amended at 47 
FR 33144, July 30, 1982]

§ 3435.3–7 Consultation with the Attor-
ney General. 

In any exchange which, if con-
summated, shall result in the issuance 
of a Federal coal lease, the Secretary, 
after issuing an exchange notice under 
§ 3435.3–1 of this title and before 
issuance of a written decision under 
§ 3435.4 of this title. 

(a) Shall require the lessee or lease 
applicant to submit the information in 
§ 3422.3–4 of this title; and 

(b) If the Attorney General, within 30 
days, objects to lease issuance, shall 
not issue the exchange lease except 
after complying with the provisions of 
§ 3422.3–4(f)(2) of this title.

§ 3435.4 Issuance of lease, lease modi-
fication or bidding rights. 

(a) If, after any public hearing(s), the 
Secretary by written decision con-
cludes that an exchange is in the public 
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interest, the Secretary shall transmit 
to the lessee or preference right lease 
applicant: 

(1) A statement of the Secretary’s 
findings that lease issuance is in the 
public interest; 

(2) Either (i) copies of the coal or 
other mineral exchange lease or coal 
lease modification containing the 
terms, conditions and special stipula-
tions under which the lease or coal 
lease modification is to be granted, or 
(ii) a statement describing the terms 
and conditions of the coal lease bidding 
rights to be granted in exchange; and 

(3) A statement for execution by the 
lessee or preference right lease appli-
cant relinquishing all right or interest 
in the lease or preference right lease 
application, or portion thereof, to be 
exchanged. 

(b) The exchange lease, lease modi-
fication or coal lease bidding rights 
shall be issued upon relinquishment of 
the lease, preference right lease appli-
cation, or portion thereof. 

(c) The exchange lease or lease modi-
fication shall be subject to all relevant 
provisions of Group 3400 or 3500 of this 
title and 30 CFR Chapter VII, Sub-
chapter D as appropriate. 

[47 FR 33144, July 30, 1982, as amended at 50 
FR 8627, Mar. 4, 1985]

Subpart 3436—Coal Lease and 
Coal Land Exchanges: Alluvial 
Valley Floors

SOURCE: 47 FR 33145, July 30, 1982, unless 
otherwise noted.

§ 3436.0–1 Purpose. 

The purpose of this subpart is to es-
tablish criteria and procedures for the 
exchange of coal leases and for the ex-
change of fee held coal for unleased 
federally-owned coal in cases where 
surface coal mining operations on the 
lands that are covered by an existing 
coal lease or that are fee held would in-
terrupt, discontinue or preclude farm-
ing on alluvial valley floors west of the 
100th Meridian, west longitude, or ma-
terially damage the quantity or qual-
ity of water in surface or underground 
systems that supply those alluvial val-
ley floors.

§ 3436.0–2 Objective. 
(a) The objective of this subpart is to 

provide relief to persons holding leases 
for Federal coal deposits or fee title to 
coal deposits which underlie or are 
near alluvial valley floors and which 
cannot be mined through surface min-
ing operations under section 510(b)(5) of 
the Surface Mining Control and Rec-
lamation Act, through the exchange of 
lands, or interests therein, pursuant to 
the authority granted by the statutory 
provision. 

(b) The Secretary shall exercise the 
authority to dispose of Federal coal de-
posits by lease to meet this objective 
when he/she determines that the ex-
change would serve the public interest. 
In determining whether such an ex-
change will serve the public interest, 
the Secretary will consider a wide vari-
ety of factors, including better Federal 
land management and the needs of 
State and local people, including needs 
for lands for the economy, community 
expansion, recreation areas, food, fiber, 
minerals and fish and wildlife. Unless 
consideration of the above factors 
would show otherwise, it will be as-
sumed that an exchange will serve the 
public interest if substantial financial 
and legal commitments have been 
made toward development of the of-
fered coal resource.

§ 3436.0–3 Authority. 
(a) These regulations are issued 

under the authority of the statutes 
cited in § 3400.0–3 of this title. 

(b) These regulations primarily im-
plement section 510(b)(5) of the Surface 
Mining Control and Reclamation Act of 
1977 (30 U.S.C. 1260(b)(5)).

§ 3436.0–5 Definitions. 
As used in this subpart, the term sub-

stantial financial and legal commitments 
is a relative one, and the determina-
tion whether such commitments have 
been made, so as to qualify a person for 
an exchange under this subpart, will be 
made on a case-by-case basis. In mak-
ing this determination, the Secretary 
will consider the level of expenditures 
made prior to January 1, 1977, that are 
related to development of the coal re-
source which is offered in exchange, 
taken together with the damages for 
which the person would be liable as a 
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result of any legal commitments made 
prior to January 1, 1977, in connection 
with development of said coal resource, 
and the Secretary will compare that 
level of expenditure to the estimated 
total cost of developing the coal re-
source to the point of establishing a 
producing surface coal mining oper-
ation.

§ 3436.1 Coal lease exchanges.

§ 3436.1–1 Qualified lease proponents. 
(a) Coal lease exchanges under this 

program shall be available only to per-
sons who: 

(1) Hold a Federal coal lease or pref-
erence right lease application covering 
lands that include or are near an allu-
vial valley floor located west of the 
100th Meridian, west longitude, where 
surface coal mining operations are pro-
hibited by section 510(b)(5) of the Sur-
face Mining Control and Reclamation 
Act because such operations would in-
terrupt farming or materially damage 
the quantity and quality of the water 
in surface or underground water sys-
tems that would supply the alluvial 
valley floor; 

(2) Have made substantial financial 
and legal commitments prior to Janu-
ary 1, 1977, in connection with the lease 
or preference right lease application; 
and 

(3) Are not entitled to continue any 
existing surface coal mining operations 
pursuant to the first proviso of section 
510(b)(5) of the Surface Mining Control 
and Reclamation Act. 

(b) Persons seeking an exchange bear 
the burden of establishing that they 
are qualified pursuant to paragraph (a) 
of this section. The Secretary shall ac-
cept a determination made pursuant to 
30 CFR 785.19(c) as conclusive evidence 
of the existence of an alluvial valley 
floor.

§ 3436.1–2 Federal coal deposits sub-
ject to lease by exchange. 

The lease offered by the Secretary in 
exchange for existing coal leases shall 
be for Federal coal deposits determined 
to be acceptable for further consider-
ation for coal leasing pursuant to 
§ 3420.1–5 or § 3420.2–3 of this title. 

(a) Any person meeting the require-
ments of § 3436.1–1(a) of this title may 

apply for a lease exchange. No special 
form of application is required. 

(b) The Secretary shall evaluate each 
exchange request to determine whether 
the proponent is qualified and whether 
the exchange serves the public interest. 
The exchange shall be processed in ac-
cordance with the procedures in sub-
part 3435 of this title for other lease 
and lease interest exchanges. 

(c) After the Secretary and the ex-
change proponent have agreed to terms 
pursuant to § 3435.3–3 of this title, the 
Secretary may elect to consider the ex-
change proposal in conjunction with 
the activity planning process for the 
coal production region in which the 
lands proposed to be leased are located 
pursuant to § 3420.3 of this title. If the 
Secretary elects to process the ex-
change proposal in this manner, the 
tracts identified for use in the lease ex-
change shall be: 

(1) Delineated for analysis pursuant 
to § 3420.3–3 of this title; 

(2) Ranked as having high desir-
ability pursuant to § 3420.3–4(a) of this 
title; and 

(3) Selected for inclusion for analysis 
purposes in alternative proposed lease 
sale schedules pursuant to § 3420.3–4(c) 
of this title. Such tracts shall then be 
the subject of environmental analysis, 
public comment and consultation pur-
suant to §§ 3420.3 and 3420.4 of this title. 

(d) If the Secretary elects to process 
the exchange proposal independently of 
the activity planning process, the Sec-
retary shall consider the environ-
mental and resource information ac-
quired during the land use planning 
process and found in the most recent 
regional environmental impact state-
ment completed under the Federal coal 
management program. An environ-
mental assessment or environmental 
impact statement shall be prepared on 
the proposed exchange prior to the pub-
lic hearings and consultation required 
by §§ 3435.3–5 through 3435.3–7 of this 
title. 

(e) In determining under § 3435.3–4 of 
this title the estimated value of the 
lease or preference right lease applica-
tion to be relinquished, the Secretary 
shall proceed as though there were no 
prohibitions on surface mining oper-
ations on the lands covered by the 
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lease or preference right lease applica-
tion. 

(f) The exchange proponent shall bear 
all administrative costs of the ex-
change, including the cost of estab-
lishing the value of each lease involved 
in the exchange, if the exchange is 
completed. 

[47 FR 33145, July 30, 1982, as amended at 50 
FR 42023, Oct. 17, 1985]

§ 3436.2 Fee coal exchanges.

§ 3436.2–1 Qualified exchange pro-
ponents. 

(a) Fee coal exchanges under this 
program shall only be available to per-
sons who: 

(1) Own coal west of the 100th 
Meridan, west longitude, underlying or 
near an alluvial valley floor where sur-
face coal mining operations are prohib-
ited by section 510(b)(5) of the Surface 
Mining Control and Reclamation Act 
because such operations would inter-
rupt farming or materially damage the 
quantity and quality of the water in 
surface or underground water systems 
that would supply the alluvial valley 
floor; and 

(2) Are not entitled to continue any 
existing surface coal mining operation 
pursuant to the first proviso to section 
510(b)(5) of the Surface Mining Control 
and Reclamation Act. 

(b) Exchange proponents bear the 
burden of establishing their qualifica-
tions pursuant to paragraph (a) of this 
section. The Secretary shall accept a 
determination made pursuant to 30 
CFR 785.19(c) as conclusive evidence of 
the existence of an alluvial valley 
floor.

§ 3436.2–2 Federal coal deposits sub-
ject to disposal by exchange. 

The coal deposits offered in exchange 
by the Secretary shall be determined 
to be acceptable for further consider-
ation for coal leasing pursuant to 
§ 3420.1 of this title and shall be in the 
same State as the coal deposit offered 
in exchange by the proponent.

§ 3436.2–3 Exchange procedures. 
(a) Any person meeting the require-

ments of § 3436.2–1(a) of this title may 
apply for an exchange. No special form 
of application is required. Any ex-

change proposal should be directed to 
the District Manager for the Bureau of 
Land Management district in which 
the Federal coal deposits are located. 

(b) The Secretary shall evaluate each 
exchange request to determine whether 
the proponent is qualified. 

(c) After the authorized officer and 
the owner of the coal deposit under-
lying an alluvial valley floor identify 
Federal coal deposits that are suitable 
for consideration for disposition 
through exchange, the exchange shall 
be processed in accordance with part 
2200 of this title, except as provided in 
this section. 

(d) The Secretary may consolidate 
the environmental analysis for the pro-
posed exchange with the regional envi-
ronmental impact statement prepared 
on alternative leasing schedules for the 
coal production region in which the 
Federal coal deposits are located pur-
suant to § 3420.3–4 of this title. If the 
environmental analysis is not so con-
solidated, the Secretary shall consider 
environmental and other resource in-
formation obtained during the land use 
planning process or at other stages of 
the coal management program in pre-
paring an appropriate environmental 
analysis or environmental impact 
statement on the proposed exchange. 

(e) Exchanges shall be made on an 
equal value basis, provided that values 
of the lands exchanged may be equal-
ized by the payment of money to the 
grantor or the Secretary so long as the 
payment does not exceed 25 percent of 
the total value of the lands or interests 
transferred out of Federal ownership. 
In determining the value of the coal de-
posit underlying or near an alluvial 
valley floor, the Secretary shall pro-
ceed as though there were no prohibi-
tion on surface coal mining operations 
on the property. 

[47 FR 33145, July 30, 1982, as amended at 50 
FR 42023, Oct. 17, 1985]

PART 3440—LICENSES TO MINE

Subpart 3440—Licenses to Mine

Sec.
3440.0–3 Authority. 
3440.1 Terms. 
3440.1–1 Forms. 
3440.1–2 Qualifications. 
3440.1–3 Limitations on coal use. 
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